OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

gErALD €. MANN
ATTORNRY GENERAL

Hon, Fred R, Tonohoo, First Assistant
Etate Auditor and Lfficliency Expert
Augtin, Texas

Dear Bir:

and Efficiency Expsct have au rcrl ¥y to aogept
or reject apflioftions for aild fedm the Rural
Ald Fund ase{ prdvided Seution 17 of House

Bill 933, Ad the Forty 1xth Legislature?

suthority to oom~
rere An progess prior 1o the
he Senmte of #r. Tom C. King as
d Efficliency Expert; if so, may
e agscounte of employees in
¢h sudite?

such ae maxing auﬁita of State Separtments "ana
institutions?”

¥We will dispose of your geeond gquestion Tirst. Ea-
ployeoa expense acoounts are required te be arproved by Artiols
43565, Hevieed Civil Btatutea.: It does not require that claims
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end acoounts muet necessarily bear the eignature of the
heaé of the department. Such arproval may aleo be en-
dorsed on such oclaims or ascount by some *other person
responsibie for incurring the expenditure”.

In your letter of March 19, 1941, you gave us
the following information concerning departmental practice
with reepect to the duties of the First Assistant in the
SEtate Auditor's offioce:

*l am advieed thet the Firet Apsistant's
duties have always been supervising of sudits
and handling the staff of suditors and such
cther detal]l ae has been specifiocally assigned.

"The Firet Agsistant has heretofore never
had any duty of office admlinlietration other
than the supervision and prepsaration of audit
reports,

*Strictly adminlstrative duties 1rdlud-
ing the sdministration of the First hgeietant's
?oaition have been handled peresonally by the
ttete Auditor and Efficienoy Expert.*

Ye 80 not belleve the duties thus delegated to
and performed by the First Asslstant transcended the bounds
of propriety or legality iu the least. Under the asuthor-
ities belovw clted these dutiee are properly performable by
&n assietant. It furthermore appears that you may have
aesigned varlous employesee to the dutles beiny performed
by thex as set out in your eecondé guestion anéd that you
are therefore resronsible for the expesnditures repreeented
by such expense accounte. If you acaept such responsibility
by eigning your name to the accounte the Comptroller aay
issue warrants in payment thereof. bBoth parts of your
second queetion are anevered in the affirmntive.

Section 17 of H, B, 93%, 468th Legislature, reads:

*The “tate #uditor's office is hereby dirsct-
ed to audit all applications for aid after same
have been passed cn by the Director of Equaliza-
tion mnd when such aprlication haes been approved
by eald DPirector, it shall then be the duty of the
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“tate iucditor to arprove, or reject such arpii-
cation. *henever there is a2 Adifference between
the State Auditor and the bepartment of :Eduoa-
tion, the Joint Legislaetive Advisory Committee

ehalltaejuat ssme on the request of either Depart-
ment.

hs pointed out in our Opinlon N-. 0-3287, the aesist-
ante and other employees in the Auditor's office are aprointed
by the Governor and their oontinuing to perform the usual
duties of thelr positions unéer the directiocn of the First
Ageistant since Mr. King'e rejection by the Se¢nate has been
proper, in the absence of termination by the Governor. It
is the Auty of the personnel of the office to proceed with
the maxing of the audits mentioned in Section 17 above. Eut,
the gquestion of whether the First Assistant may officislly
act upon, that ls, approve or reject theee aprllcations,
presents a 4ifferent rroblem, We have reaohed the conclusioen
that the First Assistant may not perform this function.

You advise us verdally that you have never taken
the cath of office nor made an official bond. Indeed, no
statute provides that the First Ageistant shall do #20. The
only authority for the appointment of aszistante in the Aud-
itor's office is found in Artiole 4413a-G, Vernon's Annotated
Civil Statutes, reading as follows:

*In the event sald Auditor ehall find 1t
negessary to have assistance in the dlecharge of
the duties herein imposed upon hisx, he say apply
to the Governor for suesh assletancs and the
Governor it hereby authorized, in his dlscretion,
to appoint such assistant or assistants, includ-
ing stenographic and clerical assistance, as he
may consider necgeesary, in order tc agoomplish
the purposes of this hot."

The General Cepartmentsl Appropriation Bill (&, B,
427, p. 2€, Vol. 2, Acts 4€th Leg.) carrlee an appropriation
of $2600.0C per year for the *"First Assistant State Audlitor®.
That ie the only place the First Asaistant 1e mentioned by
name in any statute. howvever, you afvize that it has long
been the rractice in the Auditor'e Department for cne of the
Agssistants to be designated ae Firet Assiestant., 5Eut, ne
gtatute anyvhere preecribes or defines hie duties.
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From the opinion of the Court of Criminal Appeals
in Maill vs. Btate, 129 5, W, 830, we guote:

"There seems t0 be a dietinction recognized
by all authorities, and it vlll be found in every
etandaréd dictlonary, between the word 'assistant
ané the word 'deputy'. They are not reoognized
as synonymous teras. Ihe word ‘assietant' ile univer-
sally defined as one who aide, helps, or assists,
while the word 'deputy' 1e defined to be a perecn
appointeé to act for another, a substitute, a
Selegate, an agent. In the absence of any statutory
provision, the assistant never aote officially for
the prinoipal. He ie not reguired to be sworn, nor
to give bond. His capacity i more clerical than
othervise, while & deputy has & more enlarged mean-
ing, and may do anything that his rrincipsl cen do,
Our law authori:es and oreates the office of deputy
sheriff ané cdeputy clerk, and they are authorized
and empovered to dc anything that can be done by
the principal.®

ln Ffeffer vs. Mahnke, 260 3. ¥, 1031, Commiseion
of Appeals, opinion adopted by the Supreme couré, we Tind
the rollowing:

*It is observed that artioles 4318 and 4343,
respestively, reculre that the sesretary of state
and the comptroller shall sach appolnt a chief
clerk. It is not optional with elither to appoint
or not appoint suoh chief clerk. The statute is
mandatory in providing for a chlef e¢lerk for easch.
The offices of shief olerk of esch 1s thus oreated
by statute. It 1s likewise observed that the
statutes provide that, in the absence of the ges-
retary of etate, or his inablility to act from any
cause, the chief olerk say perfors all the duties
recuired by law of that officer, and that it shall
be the duty of the ohief olerk of the comptroller
to discharge the duties of the comptroller when
he may be unavoldsbly abeent or incspable from
glcxness, or other causes, to discharge sald Su-
ties,

. . . The full authority of the chief clerks
thue to act arlses from the acts of the Leglelature
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investing thexr with such authority when the con-
tingencies mentioned in the statutes arise. There
1s no delegation of authority to the chlef clerks
by the secretary of state and the compiroller. In
truth and in ract, the eecretary of state and the
comptroller are impotent to prevent the ohlef
olerkse from thue perforaing the duties of those
officee in the contingencles of the statutes
authorizing them to aet. The ohief clerks have the
same suthority to perfors the duties of those
offices 1n those contingencles thet the seoretary
of etate and comptroller have to perfors thez at
211 other tizes--the authority of the Leglslature.
The chief clerkxe are public officers in the saae
sense and ereated by the same legal authority as
other etatutory officers of the state."®

The Leglislature having felegated to the State Auditor
the povwer to approve or reject the aprliocations for rural ald,
and the First Assistant nowhere being given such pover, we
are of the opinion that he may not aot in sush capacity.

¥hat we have sald above answers your third question
about as well se we oan answer it. We would say that the
personnel of the office may proceed, under your supervislion
in the making of audits, but offlelial certification when and
if provided to be made by the State Auditor may not be affixed
by you. GSuch officilal acts should awalt the appointment and
qualifioation of a State Auditor.

Iours very trmuly
AP ED M
%;Y m ATTORNEY GENERAL OF TEXAS
(

FIRST ASSISTANT ‘
ATTORNEY GENERAL Glennaﬁ-lbzwlz

gsletan
GRL:1h




